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OVERVIEW

• On June 20, 2016, the Consumer Financial Protection Business (CFPB) issued a 

notice of proposed rulemaking for short-term and “high-cost” loans.  The comment 

period ended on October 7, 2016, and the CFPB received over 200,000 comment 

letters.

• There are five major components to the Proposed Rule: 

1. It would be an abusive and unfair practice to make a covered loan unless the consumer has 

the ability to repay the loan (or unless the lender complies with an alternative test);

2. The ability-to-repay determination would require lenders to collect a substantial amount of 

information from the consumer and verify the information with third parties; 

3. In certain situations, borrowers would be presumed to have an inability to repay a loan, and in 

several instances lenders would be prohibited from making a covered loan;

4. If a lender has initiated two consecutive failed payment transfers on a covered loan, the 

lender would be prohibited from initiating another payment transfer unless the lender provides 

disclosures and obtains additional authorization from the consumer; and

5. Lenders making covered loans would need to furnish information for covered loans to each 

so-called “registered information system” (i.e., specialty credit bureaus).

Because of the generality of this update, the information provided herein may not be applicable in all situations and should not be acted upon 

without specific legal advice based on particular situations.
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SCOPE OF THE PROPOSED RULE

• The Proposed Rule would apply to any lender that makes covered closed-end or open-end 

consumer loans. Under the Proposed Rule, covered loans are classified as either short-term 

or longer-term. Several types of loans that would be exempt from the Proposed Rule.

• Covered short-term loans are loans with contractual durations of 45 days or less. This would 

include, for example, loans with a single payment, short-term vehicle title loans and open-

end credit lines where substantial repayment of an advance is due within 45 days of the 

advance. 

• Covered longer-term loans are loans with a duration of more than 45 days that have (1) a 

total cost of credit (“TCC”) in excess of 36 percent, and (2) either take a security interest in a 

consumer’s vehicle or have a “leveraged payment mechanism” that provides the lender with 

a right to collect payments from the consumer’s account or to obtain payments via payroll 

deduction or other direct access to the consumer’s source of income.  A “leveraged payment 

mechanism” is one in which a lender has been granted the right by a consumer (within 72 

hours after the consumer has received all funds under the loan) to collect payments by 

debiting a consumer’s deposit account (via a check or direct debit).  A leveraged payment 

mechanism does not include initiating a one-time electronic fund transfer (or presumably a 

check) immediately after the consumer authorizes the transfer. 

Because of the generality of this update, the information provided herein may not be applicable in all situations and should not be acted upon 

without specific legal advice based on particular situations.
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SCOPE OF THE PROPOSED RULE

[continued]

• The definition of longer-term loans would establish a new rate calculation figure—the TCC—

that includes more charges than the ones that must be included in the annual percentage 

rate (“APR”). The TCC calculation includes not only finance charges as defined in 

Regulation Z, but fees for credit insurance and credit-related ancillary products incurred 

within 72 hours after the loan is made.  In addition, application fees, and any fees for 

participation in a plan or arrangement, must be included in the TCC.

• The Proposed Rule would exempt (1) purchase money security interest loans, including 

loans solely to purchase a car or personal property secured by the property purchased; (2) 

credit secured by any real property (or personal property used as a dwelling) if the lender 

records/perfects a security interest; (3) credit cards; (4) student loans; (5) non-recourse 

pawn loans; and (6) overdraft services and overdraft lines of credit.

Because of the generality of this update, the information provided herein may not be applicable in all situations and should not be acted upon 

without specific legal advice based on particular situations.
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COMPLIANCE OPTIONS

• The Proposed Rule primary method of compliance is an ability-to-repay determination, 

but the Proposed Rule also provides alternative models of compliance. A lender 

making a covered loan could comply by either satisfying the ability-to-repay provisions 

or meeting another specified test. The CFPB described loans meeting these alternative 

tests as “conditionally exempt” loans. However, the requirements for so-called 

conditionally exempt loans are extremely complex, and, therefore, it is doubtful if any 

lender would satisfy or choose to rely on these tests. Under the Proposed Rule, it 

would be an unfair and abusive practice for a lender to make a covered loan that does 

not satisfy either the ability-to-repay test or meet a conditional exemption.

Because of the generality of this update, the information provided herein may not be applicable in all situations and should not be acted upon 

without specific legal advice based on particular situations.
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ABILITY TO REPAY TEST

• For all covered loans, a determination of ability to repay is reasonable only if the consumer’s 

residual income is sufficient to make all covered loan payments and meet basic living 

expenses during the term of the loan. “Residual income” is defined as the consumer’s net 

income during the loan period, minus amounts payable by the consumer for major financial 

obligations during the period, as projected by the lender.

• The ability-to-repay determination must be based on a lender’s reasonable projection of the 

amount and timing of net income and payments for “major financial obligations,” a term 

which is defined to include housing expenses, child-support obligations, and amounts due 

on other debt obligations. The lender’s projections on net income and financial obligations 

must be based on written information from the consumer and verified using evidence 

obtained from the records of the lender and its affiliates, a consumer report from a 

nationwide consumer reporting agency, and a consumer report from a registered information 

system.

• Additionally, for short-term loans and longer-term loans with balloon payments (i.e., all 

covered loans except longer-term loans without balloon payments), a lender also must 

conclude that the consumer will be able to (1) make payments for major financial obligations; 

(2) make remaining payments on the covered loan; and (3) meet basic living expenses for 

30 days after making the highest payment for the covered loan.

Because of the generality of this update, the information provided herein may not be applicable in all situations and should not be acted upon 

without specific legal advice based on particular situations.
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PRESUMPTIONS OF INABILITY TO REPAY

• The Proposed Rule enumerates a number of situations in which the lender must presume 

that a consumer is unable to repay a covered loan, even if the consumer would otherwise 

meet the ability-to-repay test. Prior to making an ability-to-repay loan, a lender would be 

required to review the consumer’s borrowing history by reviewing the records of the lender 

and its affiliates, a consumer report from a nationwide consumer reporting agency, as well as 

a consumer report obtained from a registered information system in order to determine if a 

presumptive inability to repay applies. Where a presumptive inability to repay applies, the 

presumption could be overcome only if a lender determines that the consumer will have 

sufficient improvement in financial capacity such that the consumer will have the ability to 

repay the loan. The Proposed Rule provides general guidance on how this determination 

should be made; however, no safe harbor exists.

• Lenders would be prohibited from making a short-term ability-to-repay loan if the loan would 

be the fourth loan in a sequence of short-term ability-to-repay loans that the consumer has 

received from any lender. A loan is part of a sequence of loans if the loan is made while the 

consumer currently has an outstanding covered short-term loan or if the loan is made within 

30 days of when a previous loan was outstanding.

Because of the generality of this update, the information provided herein may not be applicable in all situations and should not be acted upon 

without specific legal advice based on particular situations.
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OTHER REQUIREMENTS--

PAYMENT COLLECTION ACTIVITIES

In addition to the requirements listed above, the Proposed Rule would impose a number of 

requirements that apply to lenders that make covered loans. 

• To prevent the imposition of multiple fees (by an institution that holds a consumer’s deposit 

account), the Proposed Rule specifies that after a lender has initiated two consecutive failed 

payment transfers in connection with a covered loan, the lender would not be allowed to 

initiate another payment transfer unless the consumer authorizes the payment transfer or 

requests a single immediate payment transfer.

• In the event that a lender initiates two consecutive failed payment transfers, the lender would 

have to provide the consumer with a notice informing the consumer that the last two 

attempts to withdraw payment were unsuccessful and setting forth information about the 

attempts, including the date and amount of the attempts and any fees charged by the lender 

as a result of the unsuccessful attempts. 

• Additionally, prior to initiating any payment transfer from a consumer’s account, the lender 

would be required to provide the consumer with a payment notice alerting the consumer to 

the timing, amount, and payment method of the upcoming transfer. A payment notice would 

not, however, be required for:

• A single immediate payment transfer initiated at the consumer’s request.

Because of the generality of this update, the information provided herein may not be applicable in all situations and should not be acted upon 

without specific legal advice based on particular situations.
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OTHER REQUIREMENTS--

INFORMATION FURNISHING

• Except for conditionally-exempt longer-term loans, the lender must furnish loan 

information to each registered information system and to a nationwide consumer 

reporting agency.  Under the Proposed Rule, a registered information system would be 

a consumer reporting agency that registers with the CFPB and maintains a compliance 

management program and meet certain data security protocols. Registered 

information systems would be consumer reporting agencies under the Fair Credit 

Reporting Act (“FCRA”), and, as such, all requirements for furnishers under the FCRA 

would be applicable to lenders making covered loans.

Because of the generality of this update, the information provided herein may not be applicable in all situations and should not be acted upon 

without specific legal advice based on particular situations.
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LIABILITY AND PRIVATE RIGHTS OF ACTION

• The CFPB issued the Proposed Rule pursuant to Section 1031 of the Consumer 

Financial Protection Act of 2010 (“Act”), which grants authority to the CFPB to 

prescribe rules identifying as unlawful unfair, deceptive, or abusive acts or practices in 

connection with any transaction with a consumer for a consumer financial product or 

service.  The Act does not grant a private right of action for any violation of a rule 

promulgated under this provision.

Because of the generality of this update, the information provided herein may not be applicable in all situations and should not be acted upon 

without specific legal advice based on particular situations.


